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First-tier Tribunal for Scotland
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REPAIRING STANDARD ENFORCEMENT ORDER

Ordered by the First-tier Tribunal for Scotland Housing and Property
Chamber

Chamber Reference number: PRHP/RP/16/0311

Re: Property at The Corran, Kensaleyre, Portree, Isle of Skye 1V51 9XE, being the
subjects more particularly described in the Disposition by the Executors of
Calum Nicolson in favour of Calum Nicolson, Jun. recorded in the Division of the
General Registers of Sasines for the County of Inverness on 2 August 2007 and
the Notice of Title following thereon in favour of the said Calum Nicolson, Jun.
recorded in the said Division of the General Register of Sasines on 22 July 2008
(Search Sheet No 12281 Vol. 69 Folio 311) (hereinafter referred to as “the house”)

The Parties:

e Mr Andrew MacKey (“Tenant”)
e Mr Calum Nicolson (“Landlord”)

NOTICE TO Mr. CALUM NICOLSON (“the Landlord”)

Whereas in terms of their decision dated 3 March 2017, the First-tier Tribunal (“tribunal”)
determined that the Landlord has failed to comply with the duty imposed by Section
14(1)(b) of the Housing (Scotland) Act 2006 and in particular that the Landlord has
failed to ensure that the house meets the repairing standard in that:-

(c) the installations in the house for the supply of water, gas and electricity and for
sanitation, space heating and heating water are in a reasonable state of repair
and in proper working order;

(d) any fixtures, fittings and appliances provided by the landlord under the tenancy
are capable of being used safely for the purpose for which they are designed.

The tribunal now requires the Landlord to carry out such work as is necessary for the
purposes of ensuring that the house concerned meets the repairing standard and that
any damage caused by the carrying out of any work in terms of this Order is made
good.




In particular the tribunal requires the Landlord:-

(a) To repair or replace the electrical hob in the kitchen.

(b) To provide an up to date electrical inspection condition report in respect of the
house from a competent person in terms of the statutory guidance confirming
that the work identified in the report, including the repair or replacement of the
electrical hob, has been carried out to a satisfactory standard.

The tribunal orders that the works specified in this Order must be carried out and
completed within the period of 2 months from the date of service of this Notice.

APPEAL PROVISIONS

A Landlord aggrieved by the decision of the tribunal may appeal to the Upper
Tribunal for Scotland on a point of law only. Before an appeal can be made to
the Upper Tribunal, the party must first seek permission to appeal from the
First-tier Tribunal. That party must seek permission to appeal within 30 days of
the date the decision was sent to them.

Where such an appeal is made, the effect of the decision and of any order is suspended
until the appeal is abandoned or finally determined by the Upper Tribunal, and where
the appeal is abandoned or finally determined by upholding the decision, the decision
and any order will be treated as having effect from the day on which the appeal is
abandoned or so determined.

IN WITNESS WHEREOF these presents typewritten on this and the preceding page are
signed by Aileen Devanny, Chairing Legal Member, at Glasgow on Sixth day of March,
Two Thousand and seventeen in the presence of the undernoted witness:-

WITNESS..,L Brown

clo 1 Aflanhic Quay A Devanny

Zobexrtson Street
GlaggoW



Housing and Property Chamber

First-tier Tribunal for Scotland
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First-tier Tribunal for Scotland (Housing and Property Chamber), statutory

successor to the Private Rented Housing Committee in terms of the Tribunals

(Scotland) Act 2014 and the First tier-Tribunal for Scotland (Transfer of
Functions of the Private Rented Housing Committees) Regulations 2016

STATEMENT OF DECISION UNDER SECTION
24(1) OF THE HOUSING (SCOTLAND) ACT 2006

In connection with
Chamber Reference number: PRHP/RP/16/0311

Re: Property at The Corran, Kensaleyre, Portree, Isle of Skye 1V51 9XE (“the
house”)

The Parties:

e Mr Andrew MacKey (“Tenant”)

e Mr Calum Nicolson (“Landlord”)

Tribunal members: Mrs Aileen Devanny (legal chairperson); Mr Robert Buchan
(ordinary member (surveyor))

DECISION

The Committee, having made such enquiries in relation to the application submitted
for a determination as to whether the Landlord has complied with the duty imposed
by Section 14(1) (b) in relation to the house concerned, and taking account of the
application, written and oral representations, findings at an inspection and copy of
the electrical inspection condition report, determined that the Landlord had failed to
comply with the duty imposed by Section 14(1) (b) of the Housing (Scotland) Act
2006 (hereinafter referred to as "the Act").

BACKGROUND

1. By application made on 27 September 2016 the Tenant applied to the Private
Rented Housing Panel (hereinafter referred to as "PRHP") for a determination of



whether the Landlord had failed to comply with the duties imposed by Section 14(1)
(b) of the Act.

2. The application by the Tenant stated that the Tenant considered that the Landlord
had failed to comply with the duty to ensure that the house meets the repairing
standard and in particular that the Landlord had failed to ensure compliance with
Section 13(1) (c) , (d) and (e) of the Act which states that " the installations in the
house for the supply of water, gas and electricity and for sanitation, space heating
and heating water are in a reasonable state of repair and in proper working order;
any fixtures, fittings and appliances provided by the landlord under the tenancy are in
a reasonable state of repair and in proper working order; and any furnishings
provided by the landlord under the tenancy are capable of being used safely for the
purpose for which they are designed”. The Tenant's complaints relate to (a) the
kitchen cooker and a failure to ensure that the hob is safe to use, and all relevant
electrical faults are corrected; and (b) the need for professional examination of the
radiator, and a need to carry out any repairs to ensure the radiator functions
properly. The Tenant's application submitted to PRHP included a copy e-mail to the
Landlord dated 17 January 2016 intimating an electrical fault with the oven and hob,
and a copy e-mail dated 18 August 2016 to the Landlord intimating the electrical
issues with the hob and a complaint that the radiator in the back room was not
functioning properly. The Landlord’s response to the e-mail dated 17 January 2016
was included with the application.

3. By letter dated 13 October 2016, PRHP gave intimation that a panel member with
delegated powers under Section 96 of the Housing (Scotland) Act 2014 had made a
decision to refer the application under Section 23(1) of the Act to a Private Rented
Housing Committee.

The Committee comprised the following members:

Mrs. Aileen Devanny, Chairperson
Mr. Robert Buchan, Surveyor Member

4. The Private Rented Housing Committee served Notice of Referral under and in
terms of Schedule 2 Paragraph 1 of the Act upon the Landlord and the Tenant.
Along with the Notice of Referral was included a Direction which required the
Landlord to provide an up to date electrical inspection condition report on the
working order and condition of the installation in the house for the supply of
electricity and the report was to address the state of repair and working order of the
electrical fittings and appliances including the cooker; and an up to date report from
a suitably qualified central heating service engineer addressing the working order,
condition and safety of the heating system including the radiators in the house. The
reports were to be lodged with PRHP by 3 November 20186.

Following service of the Notice of Referral, the Tenant and the Landlord submitted
written representations. The Landlord and Tenant indicated that they wished to
attend the inspection and hearing. The Tenant gave no further information.

5. In the written representations the Landlord indicated that he never received the e-
mail notification of works dated 18 August 2016 and pointed to an error in the e-mail



address. He attached a copy of a domestic electrical installation condition report and
indicated that he had instructed the electrician to attend to the repairs identified and
a new hob had been ordered. The Landlord indicated that a heating and plumbing
engineer had attended at the property and had serviced the boiler outside but had
been unable to gain entry to the interior of the house.

The electrical report submitted by the Landlord indicated that the overall assessment
of the installation is “satisfactory”. However, this assessment is not consistent with
the findings in the report, namely the report identified that the hob required to be
repaired or replaced and was identified as falling within a C2 category which
indicates urgent remedial action is required to remove potential danger. A
“satisfactory” assessment can only be given if there are no C1 and C2 categories in
the report.

The Landlord made mention of his legitimate right of access to storage containers
and refuted accusations made by the Tenant. The issue relating to any right of
access to containers and the Tenant's assertions were not considered by the
Committee as they are unconnected to the jurisdiction of the PRHP.

6. Having considered the Landlord’s representations, a second Direction was issued
by the Committee as follows-

1. “The Committee direct the Tenant to make written representations explaining
if the delivery failure of the e-mail dated 18 August 2016 is accepted and, if
not, to explain the evidence which supports delivery to the Landlord of the
notification of all repairs referred to in the application. In particular, evidence
supporting the written notification of the radiator problems in the back room
referred to as Saorlaith’s room requires to be provided to the Committee by
the Tenant. The Committee direct that this information be provided by the
Tenant to the Private Rented Housing Panel by 21 November 2016

2. The Landlord is reminded of the terms of the previous Direction which
required the production of the report from a qualified heating service engineer.
Such requirement proceeds on the basis that the radiator complaint has been
notified to the Landlord.

3. The Landlord is asked to provide a timescale for replacement of the hob and
completion of the other electrical works identified in the Domestic Electrical
Installation Condition Report dated 28 October 2016. The Committee direct
that this information be provided by the Landlord to the Private Rented
Housing Panel by 21 November 2016

In view of the information recently-submitted, the Committee propose to adjourn the
inspection and hearing fixed for 18 November 2016 to the later date to be fixed and
notified to the parties to allow time for production of the information directed in
paragraph 1 to 3 above.”



7. In response to the second Direction the Tenant responded enclosing a copy e-
mail he had sent to the Landlord on 18 November 2016 complaining that the entire
central heating system was not working. In this e-mail the Tenant provided details of
arrangements for access for the purposes of a heating engineer attending at the
house and preparing a report. The Tenant in an e-mail dated 21 November 2016
conceded that the previous notification dated 18 August 2016 had been incorrectly
addressed to the Landlord. He pointed out that the copy e-mail of 18 August had
been sent by the Committee as intimation with the application and asserted that
there had been conversations at the property between him, his wife and the Landlord
about the required repairs. The Tenant indicated that he had heard nothing further
regarding the installation of the new hob. A copy of a house condition report from
Highland Council was attached to the Tenant's written representations.

The Landlord responded to the second Direction and advised that electrical works in
the electrical report had been undertaken except for the replacement of the hob. The
replacement hob was to be installed within 2 weeks of 25 November 2016. He
indicated that the heating and plumbing engineer had visited the property but had
been unable to gain entry and had been asked to return to carry out works. He
requested that the Committee inspect the property.

8. On 1 December 2016 the First-tier Tribunal for Scotland (Housing and Property)
Chamber was formed. The Private Rented Housing Committee established to
consider this application became the First-tier Tribunal with the same members.
Further references within this determination will be to the tribunal rather than the
Committee.

9. A date for the inspection of the house and the hearing was arranged for 17
February 2017.

10. Intimation was received from the Tenant on 16 January 2017 that the tenancy of
the house was terminated on 6 January 2017 following service of a notice to quit by
the Landlord. The Landlord indicated that the house was no longer let in the private
rented sector.

11. The tribunal on receipt of confirmation that the tenancy had been lawfully
terminated made a decision on 31 January 2017 in terms of Schedule 2 Paragraph
7(3) of the Act to continue to determine the application. The reason for this was the
nature of the allegation which related to disrepair of an electrical hob which had been
identified as potentially dangerous in the electrical report provided by the Landlord.
This raised potential safety issues for any occupier or future tenant.

12. The tribunal inspected the house on the morning of 17 February 2017. The
Landlord provided access to the house and was present throughout the inspection.
His mother Mrs. Nicolson was present.

13. Following the inspection of the house by the tribunal, a hearing took place at the
Aros Centre, Viewfield Road, Portree. The Landlord with his mother Mrs. Nicolson
attended. The Tenant is no longer a party to the application.



SUMMARY OF THE ISSUE

14. The issue to be determined is whether the house meets the repairing standard
as laid down in Section 13 of the Act and whether the Landlord had complied with
the duty imposed by Section 14(1) (b).

FINDINGS IN FACT
15. The Committee made the following findings in fact:-

15.1. The Tenant had a tenancy of the house. The tenancy commenced on 7
January 2016 and terminated on 6 January 2017.

15.2. The Tenant notified the Landlord of the complaint relating to the hob in the
application on 17 January 2016 and the Landlord is aware of this alleged repair.

15.3 The Landlord lodged an electrical inspection condition report dated 28 October
2016 to PRHP which indicated that the electrical hob is potentially dangerous. The
repair has been assessed as having a C2 category and the significance of this
category is explained in the report.

15.4. There is doubt about the notification of the repair relating to the central heating
system prior to submission of the application. There could be an argument that the
application was amended in terms of Rules 44 and 50 of the First-tier Tribunal for
Scotland Housing and Property Chamber Rules of Procedure 2016 contained in
Schedule 1 of Regulations SI 2016 No. 339 but this issue is academic as the
inspection revealed that the central heating system, including the radiator in the back
bedroom, was functioning to an acceptable standard at the inspection.

15.5. The house is a detached bungalow built about 35 years ago in a remote
location. It was unoccupied at the time of inspection.

The weather at the time of inspection was dry.

As stated in the previous paragraph the central heating system was functioning
properly and heating radiators to an acceptable standard.

Inspection revealed that the electrical hob had not been repaired and within the
kitchen was a box which the Landlord indicated contained a new hob which he
intended to have fitted at some future date.

Although not part of the issues of complaint in the application, the tribunal observed
during the inspection that there was only one battery smoke detector in the property.
They were told by the Landlord’s mother that there was a coal fire in the house.

15.6. At the hearing the chairperson explained the procedure relating to applications
to the Tribunal relating to repairing standard complaints. She explained the
responsibilities of a Landlord in relation to electrical inspection and certification which
at the time that this tenancy commenced would have applied. She explained the



requirement on a party to comply with a Direction issued by the Committee now the
tribunal and consequences of failure to do so. She also explained the requirements
for fire detection devices and a carbon monoxide alarm and directed the Landlord to
statutory guidance appearing on the website of the Housing and Property Chamber.
The Landlord was unaware of the statutory guidance relating to electrical testing, fire
detection devices and carbon monoxide alarms. He stated that his electrical
contractor had carried out repairs specified in the report but had difficulty gaining
access to install the hob. After the Tenant left the Landlord decided that he would
attend to the hob at a time which suited him. He saw no need for the tribunal to
become involved. He indicated that he no longer intended to let the house. He
indicated that he had not read the electrical inspection condition report having only
looked at the satisfactory rating for the installation on the front page. The chairperson
pointed to the inconsistencies in the wording of the report which even a cursory
reading would have revealed.

The Chairperson explained the effect of a repairing standard enforcement order if
one was made.

15.7 Photographs were taken during the inspection.

REASONS FOR THE DECISION

16. In considering the repairing standard issue the tribunal carried out an internal
inspection of the house and in particular closely examined the specific defects
highlighted by the Tenant in the application. In addition the tribunal carefully
considered the written documentation submitted.

Visual inspection of the house indicates that despite the potentially dangerous
findings within the report in relation to the electrical hob, it has not been repaired or
replaced. The central heating system was found to be in reasonable state of repair
and proper working order. The tribunal considers that to comply with Sections 13(1)
(c) and (d) of the Act the hob will require to be replaced or repaired. Given that the
house is unoccupied and any possible fire would not affect neighbouring properties,
the tribunal considered that a period of two months would be a reasonable period of
time for the repair to be carried out. The Landlord is reminded that it is a criminal
offence to let the house whilst a repairing standard enforcement order applies to the
house.

The application did not include any complaint that the house did not meet the
requirement for the provision of fire detection devices but the Landlord is reminded of
the statutory guidance for such devices which should be complied with before the
house is re-let. He is also referred to the statutory guidance on carbon monoxide
alarms which would apply if there was a wood burning stove or coal fire within the
house.

Highland Council within a report of the house which was submitted by the Tenant
referred to two further repairs and a copy of that report would have been circulated to
the Landlord by the tribunal administration as part of the application procedure. The
tribunal make no comment about the contents of the report but merely draw this to



the Landlord’s attention should he consider letting the property in the future.

DECISION

17. The tribunal, considering the terms of Section 13(3) of the Act, determined that
the Landlord had failed to comply with the duty imposed by Section 14(1) (b) of the
Act.

18. The tribunal proceeded to make a Repairing Standard Enforcement Order
(“RSEQ”) as required by Section 24(2), which Order is referred to for its terms. The
Landlord is reminded that it is an offence to re-let the house whilst a RSEO applies
to the house.

19. The decision of the tribunal was unanimous.

APPEAL PROVISIONS

20. A landlord aggrieved by the decision of the tribunal may appeal to the
Upper Tribunal for Scotland on a point of law only. Before an appeal can be
made to the Upper Tribunal, the party must first seek permission to appeal
from the First-tier Tribunal. That party must seek permission to appeal within
30 days of the date the decision was sent to them.

Where such an appeal is made, the effect of the decision and of any order is
suspended until the appeal is abandoned or finally determined by the Upper
Tribunal, and where the appeal is abandoned or finally determined by upholding the
decision, the decision and any order will be treated as having effect from the day on
which the appeal is abandoned or so determined.

A Devanny

/
Chairing Legal Member of the Tribunal
Dated: 3 March 2017






Photographs taken during the inspection of
The Corran, Kensaleyre, Portree, Isle of Skye V51 9XE

The House

Defective hob




Photographs taken during the inspection of
The Corran, Kensaleyre, Portree, Isle of Skye IV51 9XE

Bedroom radiator
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et Bl This continuation sheet is not valid If
Bt B il v E=EES the sorial nuribor is not the same as the 01408718
carrasponding certificate or repod
APPROVED
CONTRRACTOR

GENE

AL CONTINUATION SHEET

1. 1T IS RECOMMENDED THAT THE TWO RCD SOCKETS, PROVIDED FOR USE OF EQUIPMENT OUTDOORS ARE REPLACED
AS THEY ARE NOT OPERATING CORRECTLY. HOWEVER, THEY ARE SAFE TO USE AS GENERAL PURPOSE SOCKETS,

2. SSE HYDRO SHOULD BE CONTACTED REGARDING THE HIGHER THAN EXPECTED Ze READING. THIS IS THEIR
RESPOSIBILITY AND DUTY TQ INVESTIGATE.

3. THE HOB SHOULD BE REPLACED OR REPAIRED (AFTER BEING CLEANED.

4. THERE ARE LAMPS (BULBS)MISSING FROM THE EN-SUITE SHAVER LIGHT AND FROM ONE OF THE UTILITY UNDER
COUNTER LIGHT WHICH SHOULD BE RE-FITTED.

5. THE MAIN UTILITY LIGHT IS BLINKING SLOWLY ON AND OFF, SUSPECT LAMP OR STARTER REPLACEMENT IS REQUIRED.

6. BONDING (EARTHING) TO ALL WATER PIPES, RADIATORS, HOB, COOKER, DISHWASHER, WASHING MACHINE, DRYER
ETC WAS TESTED AND CONFIRMED AS GOOD.
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