
 
 
 
 

Decision: Section 43(2)(b) of the Tribunals ( Scotland) Act 2014. 

 
Chamber Ref: RP/16/0351  
 
The Property:  
 
ALL and WHOLE that area of ground upon which the cottage  known as Barr 
Bheag, Taynuilt, Argyll PA35 1HY is erected; which area of ground forms part 
and portion of ALL and WHOLE that plot or area of ground at Am Barr, 
Barguillean, by Taynuilt, Argyll extending to one hectare and seven hundredth 
parts of a hectare or thereby (2.65 acres) and being the area of ground outlined 
in red on the plan annexed and signed as relative to Disposition by Anthony 
Robin Marshall in favour of David Arthur Marshall, Mrs Anne Taylor and 
Kilbride Trustees Limited as Trustees therein mentioned dated Third 
December Two Thousand and Two and recorded in the division of the General 
Register of Sasines applicable to the County of Argyll on 10 January Two 
Thousand and Three  
 
The Parties:- 
 
Mr Nicholas Charlton, residing at Barr Bheag, by Taynuilt, Argyll PA35 1HY 
          (“the tenant”) 

and 
 
The Josephine Marshall Trust, Barguillean, Taynuilt, Argyll PA35 1HY 

        (“the landlords”) 
 

 
The First-tier Tribunal for Scotland (Housing and Property Chamber) (formerly 
the Private Rented Housing Committee (PRHC) (the tribunal):  
 
David M Preston (Legal Member) and Alex Hewton, Surveyor (Ordinary 
Member)  

 
Decision: 
 
The tribunal, having reviewed its Decision dated 29 November 2017 to refuse to 
Vary further the Repairing Standard Enforcement Order dated 8 March 2017 has 
determined after very careful deliberation of all representations, to vary the RSEO 
further by extending the time limit within which the work is to be carried out to a 
date 4 weeks after the date of service of this Decision on the parties. 
 

Reasons: 
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1. Following the issue of the Decision by the tribunal dated 29 November 2017 
the landlords, by letter dated 19 December 2017 requested that the tribunal 
review its Decision. 
 

2. By Decision dated 3 January 2018 the tribunal agreed to consider such a 
review. A copy of that Decision was circulated to the parties on 12 January 
2018 with a determination that the parties provide written representations 
within 7 days for the date of service on the parties. By letter dated 19 January 
2018 the tenant submitted representations and by letter dated 23 January 
2018 the landlord submitted representations after a discussion with the tribunal 
office in respect of the late submission. The tribunal accepted the landlords’ 
late submissions. These respective submissions were copied to the parties by 
email on 26 January 2018 to which they respectively responded on 29 January 
2018 (tenant) and on 30 January 2018 (landlords).  
 

3. The tribunal has therefore resumed consideration of its Decision dated 29 
November 2017. 
 

4. In view of the complexity of the proceedings to date, we consider it helpful to 
set out the sequence of events: 
 
a. The RSEO issued on 14 March 2017 required the landlords to carry out 

the works specified therein within 3 months of its issue. 
 

b. The time limit was extended by the Minute of Variation dated 12 June 
2017 by a period of a further six months, namely by 23 December 2017. 
 

c. That decision to extend the time limit was reviewed by the tribunal at the 
request of the tenant but the decision was not varied. 
 

d. By letter dated 20 October 2017 the landlords applied for a further 
variation of the RSEO to the effect of extending the time limit further until 
23 December 2018 or such other date as determined by the tribunal to be 
reasonable. 
 

e. On 10 November 2017 the tenant submitted representations in respect of 
the landlords’ application which were copied to the landlords. The 
representations were accompanied by: 

i. A Notice to Quit dated 18 October received by the tenant; and 
 

ii. A copy of the Architect’s Report dated 15 August 2017.  
 
It was intended that the landlords should have been asked to respond to 
the tenant representations by 23 November 2017 although due to 
administrative oversight that request was not made. 
 

f. In the absence of such a response from the landlords by Decision dated 
29 November 2017 which was issued to the parties on 5 December 2017, 
the tribunal refused that application. The letter accompanying the Decision 
advised that the case would proceed to the re-inspection stage of the 
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process which would be arranged for a date after 21 December 2017 to be 
advised. 
 

g. By letter dated 8 December 2017 the date for a re-inspection to take place 
on 4 January 2018 was advised to the parties. The letter was sent in a 
standard form and invited the parties to make representations by 15 
December 2017 on whether a variation or revocation was appropriate, 
notwithstanding that the landlord’s application for a variation had just been 
refused. 
 

h. On 14 December 2017 the tenant responded that a variation or revocation 
was not appropriate. 
 

i. On 15 December 2017 the landlords submitted representations in relation 
to the tribunal’s Decision dated 29 November 2017 to refuse the variation. 
These representations did not address the tenant’s representations dated 
10 November 2017. 
 

j.  On 19 December 2017 the landlords submitted a request that the tribunal 
review its Decision of 29 November 2017. The basis of the request for 
review was that, contrary to paragraph 4 of the Decision the landlords had 
not been advised to make representations before 5.00pm on 23 November 
2017. The request did not address the tenant’s representations of 10 
November 2017. 
 

k. On 3 January 2018 the tribunal agreed that a review would be carried out 
on the basis that the intended request for the landlord to respond to the 
tenant’s representations of 10 November had not been made and called 
for the parties to make written representations with regard to the review. In 
addition the tribunal cancelled the scheduled re-inspection to be re-
scheduled if appropriate. 
 

l. On 19 January 2018 the tenant submitted further written representations 
accompanied by a number of documents, namely: 

 
i. Report from Morham & Brotchie dated 19 December 2017 which is 

attached hereto as Appendix 1; 
 

ii. Architect’s Report dated 15 August 2017; 
 

iii. Application to HPC for recovery of possession dated 3 January 
2018; 
 

iv. Notice to Quit dated 18 October 2017; 
 

v. Further copy of Architect’s Report dated 15 August 2017; 
 

vi. Minutes of meeting of landlord trustees dated 20 September 2017; 
 

vii. Estimate from DMD Joinery dated 8 October 2017; 
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viii. Estimate from John Underwood dated 8 October 2017; 

 
ix. Planning application for demolition dated 24 November 2017; 

 
x. Letter from Planning Department, Argyll & Bute Council dated 7 

December 2017; 
 

xi. Building Warrant dated 27 November 2017; 
 

xii. Statement from Hoare & Co dated 29 December 2017 
 

m. On 23 January 2018 the landlords submitted further representations by 
way of what they referred to as its “consolidated response”, together with a 
number of documents, namely: 

 
i. Undated Oban Times article  which is attached hereto as Appendix 

2; 
 

ii. Letter from landlords to Planning Officer, Argyll & Bute Council 
dated 12 January 2018; 

 
In addition, by letter of that date, the landlords’ agents summarised the 
Trust’s submissions. 
 

n. On 29 January 2018 the tenant submitted further representations in 
response to the landlords’ representations of 23 January 2018. 
 

o. On 30 January 2018 the landlords submitted further “supplementary” 
submissions. 
 

p. As at the date of this Decision no further representations have been 
received and accordingly the tribunal considers that it can now proceed to 
consideration of the review of its decision dated 29 November 2017. 

 
5. By way of observation the tribunal notes that the documents submitted by the 

parties have either not been listed or enumerated. Where there are numbers 
on documents the numbers relate to nothing. This does not assist the tribunal 
to identify or refer to such documents. It is also noted that duplicate copies of 
some documents have been lodged which does not assist the tribunal.  
 

6. In coming to its decision in respect of this review, the tribunal had regard to the 
representations from the parties specified above insofar as they related to the 
point at issue, namely the review of the tribunal’s Decision to refuse to vary the 
time limit within the RSEO to 23 December 2018 or such other date as 
determined by the tribunal to be reasonable. 
 

7. Matters relating to: the recovery of possession procedure; what the landlords 
refer to as the context in which these matters fall to be decided including 
historical issues surrounding the tenancy and the relationship between the 
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parties; the historical efforts by the landlords to carry out works; the application 
for planning permission and building warrant for the demolition of the property 
do not fall to be considered by this tribunal and do not relate directly to the 
issue of the variation of the RSEO sought by the landlords. 
 

8. Having said that, the tribunal recognises that matters have moved on since its 
Decision dated 29 November 2017. The fact that an application has been 
made for recovery of possession clearly has a bearing on the ultimate 
implementation of the RSEO.  
 

9. Lindsays’ letter of 23 January 2018 sets out a summary of the landlords’ 
submissions that: the terms of the architect’s report and the trustees’ decision 
are very clear and invites the tribunal to use as a starting point that the building 
shall be demolished; it would be absurd to require any repairs to be done given 
that the building’s non-compliance with the repairing standard and the tenant’s 
removal (whether sooner or later) are inevitable; the best course would be to 
delay a decision on enforcement until the eviction proceedings are concluded; 
and if the tribunal does not accept this then at the very least the landlords 
ought to be allowed time for additional information on the architects demolition 
point to be obtained before any final decision on enforcement is made. 
 

10. Since the Decision of 29 November 2017, the tenant has obtained a report 
from Morham & Brotchie dated 19 December 2017 which was following a more 
detailed inspection of the property than that carried out by Frank Beaton in 
August 2017. This report was prepared following what appears to have been a 
detailed inspection of the property with particular attention having been paid to 
the condition of the metal cladding and timber frame of the original cottage. A 
number of panels of cladding were removed to enable inspection of the timber 
frame behind. The report notes that the floor area of the original galvanised 
corrugated metal clad timber frame structure represents 40% of the floor area 
of the property with the rendered blockwork extension comprising the 
remaining 60%. 
 

11. The landlords’ only reference to the Morham & Brotchie report in their 
submissions comes in the landlords representations of 23 January 2018 which 
invite the tribunal to prefer the architect’s report over the Morham & Brotchie 
report on the basis that the latter is a marketing valuation report and was 
produced for marketing purposes and in their submission is therefore of 
limited, if any, use. The tribunal rejects this submission for the reasons outlined 
below. 
 

12. The tribunal cannot ignore the detail into which the Morham & Brotchie goes 
and in inspecting the property and preparing the report when compared to the 
architect’s report, regardless of the circumstances surrounding the actual 
preparation of the respective reports. This is in no way intended as a criticism 
of the Architect’s Report. There is no evidence before the tribunal to suggest 
that the author of the Morham & Brotchie is any less experienced in dealing 
with properties of this type than the Architect. The Morham & Brotchie report 
goes to the extent of providing a budget cost for what it regards as the 
necessary repairs.  
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13. In carrying out the review of its Decision the tribunal maintains its position as 

stated in its reasons for the Decision of 29 November 2017 and, in particular, 
paragraph 10 thereof. The tenant has now produced documentary evidence 
which contradicts the landlords’ position and, as currently advised, the tribunal 
prefers the evidence of the Morham & Brotchie report despite the landlords’ 
criticism of qualifications or the purpose of the report. Although it is referred to 
as a ”Market Valuation Report” it is as independent as that of the Architect and 
has been prepared following a more detailed inspection by a qualified and 
experienced surveyor. That has to be compared with the Architect’s Report 
which has been prepared following what it describes as a ‘limited inspection’ 
and its conclusion is based of necessity on ‘assumptions’ and the author’s 
experience with other properties in the area. The function of the tribunal is to 
determine whether the property meets the repairing standard and, where 
appropriate, to require such works as it considers necessary to be carried out 
to enable the property to do so. Having issued the RSEO the tribunal is only 
concerned ultimately that the RSEO is implemented and not with the means of 
doing so. 
 

14. The tribunal does not accept the landlords’ assertions as to inevitability of the 
tenant’s removal, particularly in light of the contradictory reports. The recovery 
of possession application will require to be determined before the outcome is 
inevitable. Similarly, in the light of the apparent objections to the planning 
application lodged by the landlords, as detailed in the undated Oban Times 
article, the planning application for demolition will require to be determined 
before the outcome is inevitable. The tribunal therefore rejects the suggestion 
that the starting point should be that the building shall be demolished. 
 

15. The tenant has suggested in his representation of 19 January 2000 meeting 
that the RSEO requires that the work recommended by the architect is carried 
out and that the new dwelling house must therefore be constructed in line with 
the architect’s suggestion. In the view of the tribunal that could create 
considerable difficulties for the tenant on the basis that in order for the 
demolition to take place the landlord would require to recover possession of 
the property at which point neither the property nor the tenancy would exist 
and the provisions of the Act would instantly fly off when neither the tenancy 
nor the property existed and would no longer apply. 
 

16. The landlords submitted that it would be absurd to require any repairs to be 
done in the circumstances. The Tribunal rejects this submission on the basis 
that it has determined that the landlords have failed in their duty under section 
14 of the Act to ensure that the property meets the repairing standard at all 
times during the tenancy. The obligation to ensure that the property is “wind 
and watertight and in all other respects reasonably fit for human habitation” is 
only one aspect of the repairing standard and the landlords’ failures in respect 
of items 3 to 10 of the RSEO remain. As stated in paragraph 11 of the Decision 
of 29 November 2017 the tenant is entitled to expect that efforts would have 
been made by the landlords to at least carry out the remaining works specified 
in the RSEO, notwithstanding any possible demolition of the property. In 
particular the failure by the landlords to attend to compliance with guidance on 
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Provision for Detecting and Warning of Fires continues to be a significant 
concern which could have serious consequences. In any event the landlords’ 
duty exists throughout the period of the tenancy, regardless of the length of 
time tenancy for which the tenancy may subsist.  Indeed even on termination 
of the tenancy the RSEO will remain to be implemented in terms of paragraph 
7(3) of Schedule 2 to the Act.  
 

17. The tribunal therefore continues to consider that satisfactory progress has not 
been made in carrying out the work required. It has received no written 
undertaking from the landlord as required by section 25(3)(b)(ii). The tribunal is 
under no obligation to vary the RSEO as requested. 
 

18. Notwithstanding that position, as stated above, circumstances have moved on 
since the decision of 29 November 2017 and the time limit for the works to 
have been carried out has now expired. It would be open to the tribunal to now 
consider granting a Notice of Failure with the consequences of that procedure. 
However having regard to the overriding objective of dealing with the 
proceedings justly it considers that a further short period should be given to the 
landlords to implement the RSEO so far as is practicable. In the event that the 
tribunal then considers that reasonable progress has been made it would be 
open to the landlords to make a further application to vary the time for 
compliance again. 
 

19. The tribunal recognises that as things stand the landlords’ intention is to seek 
to recover possession and to demolish the property. This tribunal cannot 
prevent the landlords from doing so or seeking to do so. As this can only be 
achieved through recovery of possession, it will be for another tribunal to 
determine whether such an application can succeed. The tribunal therefore 
acknowledges that the situation may change depending upon the outcome of 
the application for recovery of possession but until such time as that outcome 
is known, and for so long as both the property and the tenancy subsist the 
landlords’ duty to ensure that the property meets the repairing standard will 
continues to apply. 
 

20. The tribunal considers that a period of four weeks is a reasonable period within 
which the work specified in the RSEO under paragraphs 3 to 10 of the RSEO 
can be completed. The tribunal had regard tof the fact that the RSEO was 
issued almost 12 months ago and the landlords have made no attempt to carry 
out the works specified in items 3–10 within that time. There was no 
specification of any priority for the works to be carried out. Items 3-10 did not 
depend on the conclusions of the report to be obtained in terms of items 1 and 
2. As previously stated the landlords’ obligation was to carry out the works, 
which they have failed to do and the tenants have been denied the benefit of 
such work for that time.  
 

21. The tribunal does not have statutory power to make orders against the tenant; 
however it would observe that to enable the landlords to carry out the work 
within the time specified, it will be necessary for the tenant to cooperate by 
permitting reasonable access to contractors or others selected and appointed 
by the landlords to carry out the work.  
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A landlord, tenant or third party applicant aggrieved by the decision of the 
tribunal may appeal to the Upper Tribunal for Scotland on a point of law only.  
Before an appeal can be made to the Upper Tribunal, the party must first seek 
permission to appeal from the First-tier Tribunal. That party must seek 
permission to appeal within 30 days of the date the decision was sent to them. 
 
Where such an appeal is made, the effect of the decision and of any order is 
suspended until the appeal is abandoned or finally determined by the Upper 
Tribunal, and where the appeal is abandoned or finally determined by upholding the 
decision, the decision and any order will be treated as having effect from the day on 
which the appeal is abandoned or so determined. 
 
 
 
 

 
 

 
 
              26 February 2018 

 

D Preston



Glasgow, 26 February 2018

This is Appendix 1 referred to in the foregoing Decision
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