Housing and Property Chamber

First-tier Tribunal for Scotland

Statement of Decision of the First-tier Tribunal for Scotland (Housing and
Property Chamber)

(Hereinafter referred to as “the tribunal”)

Under Section 24(1) of the Housing (Scotland) Act 2006 (“the Act”)

Case Reference Number: FTS/HPCI/RP/17/0532

Re: 75 High Street, Bonnybridge, Falkirk FK4 1BX (“the house”)
Land Register Title No: STG9847

The Parties:-

Ms Valerie Muir, formerly residing at the house (“the former tenant”)

Mr Steven Loney, c/o Homes for You, 1 South Broomage Avenue, Larbert FK5
3LD (“the landlord”)

Tribunal Members — Sarah O’Neill (Chairperson); Nick Allan (Ordinary
(Surveyor) Member)

Decision

The tribunal, having made such enquiries as it saw fit for the purposes of determining
whether the landlord has complied with the duty imposed by Section 14 (1) (b) of the
Housing (Scotland) Act 2006 (“the Act”) in relation to the house, and taking account
of all the available evidence, determines that the landlord has not failed to comply
with the duty imposed on him by Section 14 (1) (b) of the Act. The tribunal’'s decision

is unanimous.
Background

1. By application received on 22 December 2017, the former tenant applied to the
tribunal for a determination that the landlord had failed to comply with his duties

under Section 14(1) of the Act.



2. In her application, the former tenant stated that she believed the landiord had
failed to comply with his duty to ensure that the house met the repairing standard
as set out in section 13(1) (a) and (c) of the Act. Her application stated that the
landlord had failed to ensure that:

« the house is wind and watertight and in all other respects reasonable fit

for human habitation
« the installations in the house for the supply of water, gas and electricity
and for sanitation, space heating and heating water are in a reasonable

state of repair and in proper working order
3. The tenant included the following complaints in her application form:

The property has had severe condensation problems and mould.
There is a leak through the bathroom light fitting.

The shower fuse keeps switching off.

The water has black/brown bits in it frequently.

The water tank needs to be replaced.

The heating system needs to be updated and improved.
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4. The tenant stated in her application that the following work required to be carried
out at the house:

Electrical work and inspection.

New water tank.

Windows with ventilation/condensation collectors or new windows

Fan above cooker (Note: there was no evidence that there had been
adequate notification to the landlord of this issue).

5. Mouldy radiator covers to be removed.

6. Redecoration of whole property and new window dressings.
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5 |n an email dated 26 March 2018, the former tenant stated that she had moved
out of the property on 1 February 2018, but had been charged rent until 7
February 2018. The written representations later received from the landlord’s
agent stated that the former tenant had returned the keys on 7 February 2018.

6. The former tenant provided to the tribunal two written notification letters which
she had sent to the landlord’s agent, together with proof of posting by recorded
delivery. The first of these letters was posted on 11 December 2017. The
tribunal was therefore satisfied that she had notified the landlord about the
issues set out in that letter in writing, as required in terms of section 14 (3) of
the Act. The tribunal was therefore able to consider the issues set out in that

letter, namely:



e Severe condensation

e Dampness and mould on ceiling and walls

e Loft insulation

 Electrical problems-shower fuse in box keep switching off

o Black/brown bits in water frequently

e Green mould in radiator covers placed over electrical storage heaters

7 The second notification letter sent by the former tenant to the landlord’s agent

10.

11.

was posted on 6 March 2018. This letter was sent after she had vacated the
house. The former tenant was to be treated as having withdrawn her application
in terms of Schedule 2 Paragraph 7 (1) of the Act, as at the termination of the
tenancy on or around 1 February 2018. The tribunal was therefore unable to
consider the matters raised in that letter, namely:

New updated heating system
New water tank

There were various additional repairs issues mentioned in the email

correspondence submitted by the former tenant with her application form. As
this correspondence was all dated prior to her application form, and was not
included in her application form or formal notification letters, the tribunal took
the view that these were not intended to form part of her application. It did not
therefore consider these additional complaints.

. On 3 April 2018, a Convener of the panel, with delegated powers under Section

96 of the Housing (Scotland) Act 2014, issued a minute of continuation to a
determination under Schedule 2 Paragraph 7(2) of the Act. This stated that,
having received confirmation from the former tenant that the tenancy had been
lawfully terminated, she was to be treated as having withdrawn her application
in terms of Schedule 2 Paragraph 7 (1) of the Act. It then stated that the
Convener had decided to continue to determine the application.

On the same date, the Convener, with delegated powers under Section 96 of
the Housing (Scotland) Act 2014, issued a minute of decision stating that he
considered that in terms of section 23 (3) of the Act there was no longer a
reasonable prospect of the dispute being resolved between the parties at a later
date: that he had considered the application paperwork submitted by the tenant,
comprising documents received between 22 December 2017 and 4 April 2018;
and intimating his decision to refer the application to a tribunal for determination.

The Chamber President wrote to the landiord on 25 April 2018, notifying him
under and in terms of the Act of her decision to refer the application under
Section 22(1) of the Actto a tribunal, and that an inspection and a hearing would



take place on 11 June 2018. Written representations were requested by 16 May
2018. Written representations were received from the landlord’s agent on 15

May 2018.

12. On 16 May 2018, the tribunal issued a direction to the landlord, requiring him to
provide to the tribunal by 6 June 2018 an up to date Electrical Installation
Condition Report (EICR) in respect of the house, showing that all electrical
installations and fixtures and fittings, including the bathroom light fitting and the
shower unit and fuse box, have been checked and are working safely. The EICR
was to be produced by either:

e a suitably qualified and registered SELECT or NICEIC contractor

e a member of NAPIT, or

« a contractor who is able to provide evidence that they are a ‘competent
person’ i.e. a completed and signed checklist, as set out at Annex A of the
guidance by Scottish Ministers on Electrical Installations and Appliances in
Private Rented Property.

13. An email was received from the landlord’s agent on 5 June 2018, enclosing a
copy of an EICR in respect of the house produced by EMI Services Ltd and

dated 5 January 2017.

The inspection

14. The tribunal inspected the house on the morning of 11 June 2018. The weather
conditions at the time of the tribunal’s inspection were dry and overcast. The
landlord was represented at the inspection by Ms Carly Smith, Lettings
Manager, Homes for U. Photographs were taken during the inspection, and
these are attached as a schedule to this decision.

The house

15. The house is a second-floor former local authority flat within a split-level block
of multiple flatted units. It is in the region of 50-60 years old, and comprises: a
hallway, living room, kitchen three bedrooms and a bathroom. The house was
vacant and unfurnished at the time of the inspection. The landlord’s
representatives confirmed at the hearing that it had been vacant since the
former tenant left in February 2018.

The hearing

16. Following the inspection, the tribunal held a hearing at STEP Stirling, Stirling
Enterprise Park, John Player Building, Stirling FK7 7RP. The landlord was
represented by Mr Kevin Kelly, Managing Director, and Ms Carly Smith, Lettings



Manager, of Homes for U, the landlord’s agent, who gave evidence on his
behalf.

The evidence

17. The evidence before the tribunal consisted of:

e The application form completed by the former tenant

o Registers Direct copy of Land Register title STG9847, which confirmed that
the house is owned by Mr Steven William Loney.

e Tenancy agreement between the landlord and the former tenant in respect
of the house dated 1 February 2017, together with related paperwork.

e Copy notification letters emails from the former tenant to Homes for U, the
landlord’s agent, setting out the repairs alleged to be required, sent on 11
December 2017 and 6 March 2018, together with certificates of posting by
recorded delivery.

e Various supporting documents received from the former tenant with her
application form, including email correspondence with the landlord’s agent
regarding the repairs, and letters to the former tenant from Falkirk Council
dated 9 November 2017 and 14 December 2017 in respect of some of the
repairs issues.

o The written representations received from the landlord on 15 May 2018.

e The EICR dated 5 January 2017 in respect of the house received from the
landlord’s agent on 5 June 2018.

o The tribunal’s inspection of the house.

e The oral representations of the representatives from the landlord’s agent at
the hearing.

e The EICR dated 24 June 2018 in respect of the house received from the
landlord’s agent on 25 June 2018.

Summary of the issues

18. The issue to be determined was whether the house meets the repairing
standard as set out in Section 13 of the Act, and whether the landlord had
complied with the duty imposed on him by section 14 (1) (b).

Findings of fact

19. The tribunal made the following findings in fact:

e The house is owned by Mr Steven William Loney, who is the registered
landlord for the house.



e The landlord’s agent, Homes for U, 1 South Broomage Avenue, Larbert,
manages the letting of the house on his behalf.

e The former tenant entered into a tenancy agreement with the landlord to rent
the house from 1 February 2017 until 2 August 2017. The former tenant moved
out of the house on or around 1 February 2018.

20. The tribunal at its inspection carefully checked the items which were the
subject of the complaint. The tribunal observed the following:

vi.

Vii.

The house had recently been redecorated throughout, and new
windows had recently been installed.

New electric wall heaters had recently been installed in the living room.
Damp readings were taken on the walls throughout the property, and
in the bedroom cupboards. No signs of dampness, condensation or
mould were observed.

The tribunal ran both hot and cold water taps for several minutes in
both the bathroom and kitchen, and observed that the running water
appeared to be clear.

The light fitting in the bathroom appeared to be in good order, but did
not appear to be a suitable fitting for use in a bathroom.

When tested, the shower appeared to be operational when run for
several minutes.

The tribunal was unable to access the communal loft to inspect the

insulation.

Reasons for decision

21. As set in the background to this decision, there were some discrepancies
between the repairs issues set out in the former tenant's application form,
and those included in her notification letters. The tribunal took the view that
the issues included in the second notification letter sent on 6 March 2018
could not be considered, as the former tenant had moved out of the house
prior to that date. Considering together the items included in: 1) the
application form and 2) the first notification letter posted on 11 December
2017, the tribunal decided that it was able to consider the following

complaints:

v s wN e

The property has had severe condensation problems and mould.
There is a leak through the bathroom light fitting.

The shower fuse keeps switching off.

The water has black/brown bits in it frequently.

Mouldy radiator covers.

Loft insulation.



22.

23.

24.

25.

26.

27.

The tribunal’s determinations in relation to each of these complaints are set
out below.

1. Condensation and mould

Mr Kelly told the tribunal at the hearing that there had been a leakage of water
through a temporary roof covering in around October 2017, during communal
works to roughcast the block. He had seen signs of mould in the house at that
time, which he considered were due to condensation. He said that the former
tenant had not been opening the windows, as they had been sealed over with
film during the works. She had been informed that only the window panes were
covered with film, not the frames, and that they were capable of being opened.
When he returned three weeks later, the condensation was worse. He said
that the former tenant had been given information about preventing
condensation.

There was also a letter on the application file from an environmental health
officer at Falkirk Council to the former tenant dated 9 November 2017, which
confirmed that the property was ‘severely affected by condensation which has
resulted in extensive mould growth being evidence in every room except for
the kitchen', and referred to the enclosure of a leaflet entitled ‘Keep your home
free from damp and mould’.

The tribunal observed at its inspection that the house had recently been
redecorated throughout. Damp readings were taken on the walls throughout
the property, and in the bedroom cupboards. No signs of dampness,
condensation or mould were observed.

While there may have been condensation and mould in the house at the time
when the former tenant made her application, the tribunal found no evidence
of this at the time of inspection. It therefore determined that at the time of its
inspection, the house was wind and watertight and in all other respects
reasonably fit for human habitation.

2. There is a leak through the bathroom light fitting

The tribunal observed at its inspection that the light fitting in the bathroom
appeared to be in good order, but noted that it did not appear to be a suitable
fitting for use in a bathroom. It was clear from the email correspondence that
the leak itself had been addressed, and the fitting appeared to have been fixed.
Mr Kelly told the tribunal at the hearing that the electrician had been out to the
house regularly to deal with various issues. The tribunal was concerned that
the previous leak raised electrical safety issues, and noted that the EICR which



the landlord’s agent had provided was dated 5 January 2017, which appeared
to pre-date the leak. Moreover, the contractor who had produced the EICR did
not appear to be a member of a recognised trade body (i.e. either SELECT,
NICEIC or NAPIT). There is accordingly some doubt as to whether he is a
‘competent person’ in terms of the Scottish Government guidance on electrical
installations and appliances in private rented properties.”.

28. The tribunal noted that there was a letter on the application file from an
environmental health officer at Falkirk Council to the former tenant dated 14
December 2017, which stated that the property had been visited on 1
December 2017 by an electrical inspector from the council. The letter stated:
‘As there was a previous incident with water penetration, it was recommended
that the electrical wiring in the attic area is checked. Also the ceiling light fitting
replaced in the bathroom.’ The letter confirmed that the letting agent had been
notified of these recommendations. When asked by the tribunal whether the
bathroom light fitting had recently been replaced, Mr Kelly told the tribunal he

was unsure about this.

29. Mr Kelly told the tribunal at the hearing that an up to date EICR from an
approved contractor would be instructed in respect of the house as soon as
possible. A new EICR dated 24 June 2018 in respect of the house provided
by SDM Electrical Ltd, Larbert, an NICEIC approved contractor, was received
from the landlord’s agent on 25 June 2018. This showed that the overall
electrical installation, including the shower and light circuits, was satisfactory,
and did not contain any C1 or C2 observations. In light of the up to date EICR,
the tribunal determined that the bathroom light fitting was in a reasonable state

of repair and in proper working order.
3. The shower fuse keeps switching off.

30. When tested at the tribunal’'s inspection, the shower appeared to be
operational when run for several minutes. In light of the EICR dated 24 June
2018, the tribunal determined that the shower unit and fuse box were in a

reasonable state of repair and in proper working order.

1 Note: The guidance can be found on the Housing and Property Chamber’s website (under the heading

‘Repairs Application and Guidance’) at the following link:
https:waw.housingandpropertvchamber.scot,fsitesfdefauIt)’fiIes}'hpclSC

DANCE%200N%20E LECTRICAL%20INSTALLATIONS%20N D%20APPLIANCES%20IN
OPROPERTY%20-%20REVISED%20NOV%202016 0.pdf

OTTISH%20GOVERNMENT%20GUI
%20PRIVATE%20RENTED%2




4. The water has black/brown bits in it frequently.

31. Mr Kelly and Ms Smith told the tribunal at the hearing that the house had been
on the market for over a year before it was bought by the landlord, and let to
the former tenant. Ms Smith said that after the former tenant moved in, she
had complained about black bits in the water. A plumber had gone to the
house, and advised her that she should empty the water tank completely,
which would resolve the problem. The tribunal ran both hot and cold water taps
for several minutes in both the bathroom and kitchen, and observed that the
running water appeared to be clear. The tribunal therefore determined that, at
the time of its inspection, the installation in the house for the supply of water
was in a reasonable state of repair and in proper working order.

5. Mouldy radiator covers to be removed.

32. It was apparent from the correspondence on the application file that the
mouldy radiator covers had been removed from the house while the former
tenant was still resident there. The tribunal also observed at its inspection that
new electric wall heaters had recently been installed in the living room. There
was accordingly no repairing standard issue to be determined.

6. Loft insulation

33. The nature of the former tenant's complaint about the loft insulation was
unclear from her application. There was a letter to the tribunal on the
application file from the former tenant, dated 15 January 2018, which said that
the loft insulation was thin and discoloured, and that there was no insulation
on the interior of the roof. Mr Kelly told the tribunal that Falkirk Council, which
owns the majority of the flats in the block, had inspected the loft, and found no
problem with it. It was apparent that the loft was communal to the block. The
tribunal was unable to access the communal loft to inspect the insulation. It
was unclear as to whether there was in fact a repairing standard issue to be
considered, and the tribunal made no determination about this.

Summary of decision

34.0n the basis of all the evidence before it, the tribunal found that at the time
of its inspection, the house was in a state of repair which met the repairing
standard in terms of section 14 (1) (b) of the Act, as regards the issues
complained about by the former tenant. The decision of the tribunal was
therefore unanimous not to make a Repairing Standard Enforcement Order

and to dismiss the former tenant’s application.



Rights of Appeal

35. In terms of section 46 of the Tribunals (Scotland) Act 2014, a party aggrieved
by the decision of the tribunal may appeal to the Upper Tribunal for Scotland
on a point of law only. Before an appeal can be made to the Upper Tribunal,
the party must first seek permission to appeal from the First-tier Tribunal,
That party must seek permission to appeal within 30 days of the date the
decision was sent to them.

36. Where such an appeal is made, the effect of the decision and of any order is
suspended until the appeal is abandoned or finally determined by the Upper
Tribunal, and where the appeal is abandoned or finally determined by
upholding the decision, the decision and any order will be treated as having
effect from the day on which the appeal is abandoned or so determined.

S O'Nell
Signed.. T Date.. 9."( I’B,}\% .......

Sarah O’Neill, Chairperson
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First-tier Tribunal for Scotland
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Inspection - Photograph Schedule
2"d Storey flat

75 High Street, Bonnybridge, Falkirk, FK4 1BX

Case Reference:
Date of inspection:

Time of inspection:

Weather conditions:

Present:

FTS/HPC/RP/17/0532

11/06/2018

10.30 am

Dry and overcast

Miss Sarah O’Neill — Legal Member

Mr Nick Allan — Ordinary Member
Miss Carly Smith — Tenant’s Property Agent

Photo 1 — Front elevation



Photo 2 — New windows throughout Photo 3 — B/room light fitting

Photo 4 - Light and shower power switches Photo 5 — Electrical switch box in hall

Photo 6 — Operative Hall smoke alarm Photo 7 — Operative kitchen alarm

Photo 8 — Operative living room alarm Photo 9 — New radiator in living room



Photo 10 - New radiator in dining area Photo 11 — Redecorated bedroom 1

Photo 12 — Redecorated bedroom 2 Photo 13 — Redecorated bedroom 3

Nick Allan FRICS

Surveyor — Ordinary Member

First-tier Tribunal

Housing and Property Chamber - 12t June 2018
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