
Housing and Property Chamber 
First-tier Tribunal for Scotland 

Flrat-tler Trlbunal for Scotland (Housing and Property Chamber) 
Statement of Decision In 1'88pect of an appllcatlon under Section 17 of the Property Factors 

(Scot11nd) 2011 ("th• Act'') and leaued under the First-tier Trlbunal for Scotland Housing and 
Property Chamber (Procedure) Regulations 2018 

Chamber Ref: FTSJHPC/PF/1611009 and FTS/HPC/PF/17/0322 

Property: Subjects at 12 The Stables, 38 Ferguslle Main Road, Paisley, PA1 2QT 

The Parties:-

Mr  , residing at 12 The Stables, 38 Ferguslie Main Road, Paisley, PA1 2QT c·the 

Homeowner") 

and 

Life Property Management Limited, having a place of business at Regent Court, 70 West Regent 

Street, Glasgow, G2 2QZ (•the Factor'1 

The Tribunal consisted of:-

Mr Andrew Cowan - Chairperson 

Mr Mike links - Ordinary Member (Surveyor) 

Decision 

The Tribunal determined that the Factor has failed to comply with certain duties arising from the 

Property Factors (Scotland} Act 2011 Code of Conduct for Property Factors (hereinafter referred to as 

the 1rrhe Code") and accordingly determined to make a Property Factor Enforcement Order. 
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C. 3.4: You must have procedures 'for des/Ing with payments made in advance by

homeowners, in cases where the homeowner requires a refund or needs to

transfer his, her or their share of the funds (for example, on sale of the property)."

39. The Homeowner'& submissions Identified a llst of purported errors within the invoices which

demonstrated that the Factor had incorrectly applied charges to the Homeowner's factoring

account. The Homeowner averred that certain costs which are not deemed to be common under

the Title Deeds should not be shared between all the proprietors within the Block. The Factor

submitted that whilst some charges, not deemed to be common, may appear on the

Homeowner's account, they are not billed to the Homeowner and not included in charges made to

the Homeowner.

40. In addition It was highlighted by the Homeowner that one of the Invoices related to work carried

out to a property In a completely different city within Scotland, and another was for call out

charges specific to one property. The Factor explained that the wrong address on the Invoice was

an administrative error arising from an issue with their contractor, which has since been rectified.

41. The Trlbunal stated in terms of the Code of Conduct, the invoices should be clear to allow a

Homeowner to know what they are paying for and how any costs are calculated, and that invoices

should not Include non-common charges.

42. The Homeowner also submitted that he questioned the llablllty of repairs to the guttering works.

The Deed of Conditions provides that the gutters and rhones are common, end the maintenance

of such parts shall be shared as a 'common charge', payable by all proprietors. However, the

Deed of Conditions also provides that should any rhones or downpipes serve two or more flats

then they shalt be owned in common by such proprietors, along with the costs of the maintenance

of such parts. The Tribunal noted that they were unaware of a situation where any gutter pipes,

rhones and downpipes would only exclusively serve certain properties; but they stated that an

expert opinion may be required for this matter. The Tribunal stated that the Factor should take this

matter Into consideration when determining liablllty, considering their better knowledge of the

development, and the Intricacies of such.
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51. The Deed of Conditions provides that the proprietors shall have the option to decide at a meeting

if and to what extent action should be pursued for the recovery of any debt, and should it not be

recovered, then the debt shall be spread/ shared equally amongst the remaining proprietors.

52. The Homeowner pointed out that the actual accounts rendered showed at least £180.00 spent in

legals, so there must have been some debt enforcement action taken by the Factor, but this may

not have resulted In debt spreading.

53. The Tribunal at the hearing on 12 October 2018 enquired more as to whether the Homeowner

had been kept notified regarding any debt recovery problems that the Factor were encountering.

The Homeowner maintained that he never received any updates about the debt recovery

problems encountered by the Factor; yet there are charges within the reconclled accounts in

respect of debt recovery. The Factor submitted that there was a breakdown of the debt recovery

procedure on their website. However, the Tribunal noted that the issue at hand was not that the

debt recovery procedure was not available, rather the Issue was whether the Factor had been

communicating with the homeowners In any instance of debt recovery issues.

54. The Factor submitted that In any case where It might be necessary to pursue court action against

a homeowner, they would notify the other homeowners. At the hearing, the Factor referred to the

notification issued In respect of a homeowner within the Development, who had been

sequestrated. The Tribunal asked whether evidence of such notification could be produced.

Although the Factor averred that they had presented this matter to other owners at an AGM, and

Issued letters to the homeowners on this matter, they could not produce any evidence to this

effect to the Tribunal.

55. On the Issue of Debt Spreading, the Tribunal determined that the Factor had breached the terms

of the relevant sections of the Code of Conduct. The Trlbunal noted that the Factor had failed to

keep the Homeowner updated with the debt recovery problems that were being encountered, and

failed to seek the Homeowner's views on how they wished the Factor to proceed.
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65. The Homeowner's complaint is that the Factor has not taken a proactive approach. The

Homeowner did not dispute that the Factor had however carried out monthly site Inspections. His

complaint was that the Factor should have taken forward repairs which they identified In those

monthly Inspections. There is no requirement for the Factor to take forward a proactive repairs

service In terms of their statement of service. The Factors statement of service simply requires

them to carry out monthly site Inspections and to react to repairs which are reported to them. The

Tribunal are of the view that the actions of the Factor are In compliance with section 6 of the Code

and with their statement of service. The Tribunal accordingly determined that the Factor had

complied with the Code of Conduct In relatlon to this matter.

The Factor's Approach to Certain "Emergency" Works, and the Coats In Relatlon thereto 

66. The Homeowner submitted that the Factor had contravened sections 2.4 and 6 of the Code. In

particular the Homeowner complained that, In relation to certain works carried out at a chimney In

the development, the Factor had proceeded with the works without consultation with Homeowners

(as required by section 2.4 of the Code) and without following the procedures required In terms of

section 6 of the Code In relation to the use of external contractors.

67. The Tribunal understood the background to this Issue was that In the course of an inspection, It

was identified that a chimney head at the Development was not in a secure condition. This matter

was brought to the Factors attention, who In turn notified the local authority. The Factor deemed

the matter to be an emergency and accordingly Instructed some lnltlal safeguard measures

(scaffoldlng/safety fencing) and thereafter instructed contractors to carry out necessary repairs to

the chimney head.

68. The Homeowner was concerned that the state of the chimney was, or should have been, known

to the Factor from the results of an earlier survey which had been carried out at the subjects. Had

the Factor acted on receipt of that earlier survey and had they taken earlier steps to obtain

authority to repair the chimney head, then the "emergency situation• may not have arisen. In any

case the Homeowner was not satisfied that the Factor dealt with the ultimate repair through

emergency procedures.
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69. It was the Homeowners position that the Factor, having set up some Immediate (temporary)

measures then took a considerable period of time before the necessary works were actually

completed. It is the Homeowners position that during that extended period of time the Factor had

the opportunity to tender the works for the best possible price.

70. There is not a specific clause in the Deed of Conditions covering the development in relation to

what might be deemed as emergency works. The Tenement Management Scheme provides that

•Emergency Works" Is work which, before a scheme decision can be obtained, requires to be

carried out to scheme property to (a) prevent damage to any pert of the tenement, or (b) In the 

interests of health and safety. 

71. The submissions by both parties appear to show that the Factor tried to get approval from the

proprietors to carry out remedial work to the chimney to make It safe In the long term but

unfortunately no agreement was reached between the owners, so the Factor had no authority to

act. Some years later the seriousness of the state of repair of the chimney became en issue again

and after en Inspection, the Factor determined that the chimney was dangerous and required to

be repaired. The Factor contacted the local authority who could only block off the area and

scaffold the building (at a cost).

72. The Factor gave evidence that they continued to chase the councll on a dally basis to try and get

works carried out and ultimately, a local businessman (who has carried other works out within the

area) was contacted to carry out the works. Unfortunately there was a delay in the

commencement of the contractor's repair work, but the Factor decided to wait for the contractor to

complete the works to avoid having to pay an addltlonal contractor. The Factor submitted that

they began to have concerns regarding how long the chosen contractor had taken to get on site,

so began to look for alternative quotes. However, they Informed the Tribunal that due to the time

of year, (the week before Christmas), most contractors were closed.

73. The Homeowner submitted that the works to the chimney should have been carried out in the

Initial stage where future action had been identified, and that the Factor should have notified the
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Homeowner of the process - noting specifically that no procurement process had been 

undertaken in respect of the carrying out of works to the chimney. 

74. The Tribunal determined that the Factor acted reasonably In determining that the works which

were required to the chimney could be categorised as emergency works. In terms of "the Code•

an emergency repair would be where urgent work is required to prevent damage, or in the

Interests of health and safety, and where there Is not time to use the normal channels of

consultatlon and decision making. The Tribunal accepted the evidence of the Factor, that they

had evidence of a dangerous chimney head which posed a danger to health and safety. As such

it was reasonable for the Factor to deem necessary works as emergency works.

75. The Tribunal determined, however, that the Factor failed to properly consult and communicate

with the Homeowner during the process of the emergency works. Having Instructed emergency

works, such works were then delayed for a number of reasons and there Is no evidence that the

Factor clearly communicated with the Homeowners to explaln what was happening and to keep

the Homeowners updated of any likely costs.

76. The Tribunal have determined on this issue that the Factor has not breached the Code of

Conduct for the manner in which they approached the necessary works to the chimney.

77. The Tribunal was not satisfied that there was clear evidence that the Factor had ever acted In an

intimidating of threatening manner towards the Homeowner.

General luu• In Relatlon to Communication Between the Partl• 

78. The Homeowner submitted that the Factor had contravened sections 2.1, 2.2 and 2.5 of the

Code of Conduct In respect to the communication to Homeowners within the Development:

A. 2.1: You must not provide Information which Is mlsleading or false.

B. 2.2: You must not communicate with homeowners In any way which Is abusive or

intimidating, or which threatens them (apart from reasonable indication that you

may take legal action).
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C. 2.5: You must respond to enquiries and complaints received by letter or email

within prompt timescales. Overall your aim should be to deal with enquiries and

complalnts as qulckly and as fully as posslble, and to keep homeowners informed

if you require addltlonal time to respond. Your response times should be confirmed

in the written statement.

79. The Homeowner, within his submissions, produced various documents and copies of

correspondence between both parties In support of this matter. The Homeowner also submitted

that the Factor had contravened section 7.1 of the Code of Conduct in respect to the non­

compliance with the response times of complalnts that he had made to the Factor:

7.1: You must have a clear wrmen complaints resolutlon procedure which sets out 

a series of steps, with reasonable timescales linking to those set out in the written 

statement, which you wlll follow. This procedure must include how you will handle 

complaints against contractors. 

80. The Homeowner stated that on various Instances In corresponding with the Factor, the Factor

was Intimidating or threatening towards him. The Factor denies any instance of this occurring.

81. The Homeowner submitted that his complaints had not been compiled with within the period set

out by the Factor in their Written Statement for Service. The Factor accepted that on occasion

they had not responded within the tlmescales set forward in their own dispute

resolution/complaints procedure policy. The Factor had already apologised to the Homeowner in

this respect.

82. The Trlbunal determined that there was a falling on the part of the Factor in terms of their

communications. This had already been recognised by the Factor who had written to the

Homeowner to apologise for their failing. The Tribunal found no evidence that the Factor

provided Information which was false or misleading or communicated In a manner which was

abusive or Intimidating.
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