Housing and Property Chamber

First-tier Tribunal for Scotland

DECISION AND STATEMENT OF REASONS OF ALISON KELLY, LEGAL
MEMBER OF
THE FIRST-TIER TRIBUNAL W ITH DELEGATED POWERS OF THE

CHAMBER PRESIDENT

Under Rule 8 of the First-tier Tribunal for Scotland Housing and
Property Chamber Rules of Procedure 2017 ("the Rules")

In connection with

2 Thurso Crescent, Dundee, DD2 4DY

Case Reference: FTS/HPC/EV/19/4045

Mr Kenneth Powell, Mrs Alexandra Powell ("the Applicant")

Miss Natasha McLintock, Mr Jamie Taylor ("the Respondent")

1. The Application was lodged under Rule 109 of the Chamber Procedural Rules
on 23 December 2019, being an application by a private landlord for possession
in relation to a Private Residential Tenancy. The following documents were

enclosed with the Application:

() Copy Tenancy Agreement



52 Applications for eviction orders and consideration of them

(2) The Tribunal is not to entertain an application for an eviction order
if it is made in breach of —

(a) subsection (3), or

(b) any of sections 54 to 56 (but see subsection (4)).

(3) An application for an eviction order against a tenant must be
accompanied by a copy of a notice to leave which has been given to the
tenant.

62 Meaning of notice to leave and stated eviction ground

(1) References in this Part to a notice to leave are to a notice which —

(a) is in writing,

(b) specifies the day on which the landlord under the tenancy in
question expects to become entitled to make an application for an
eviction order to the First-tier Tribunal,

(c) states the eviction ground, or grounds, on the basis of which the
landlord proposes to seek an eviction order in the event that the tenant
does not vacate the let property before the end of the day specified in
accordance with paragraph (b), and

(d) fulfils any other requirements prescribed by the Scottish Ministers

in regulations.

(4) The day to be specified in accordance with subsection (1)(b) is the
day falling after the day on which the notice period defined in section
54(2) will expire.

(5) For the purpose of subsection (4), it is to be assumed that the tenant
will receive the notice to leave 48 hours after it is sent.

9. For the purposes of section 62(1)(d), the relevant regulations are the Private
Residential Tenancies (Prescribed Notices and Forms) (Scotland) Regulations
2017, schedule 5 of which sets out the prescribed form for a notice to leave. Part
4 of that form is set out as follows:

Part 4 THE END OF THE NOTICE PERIOD



An application will not be submitted to the Tribunal for an eviction
order before (insert date). This is the earliest date that the
Tribunal proceedings can start and will be at least the day after the end
date of the relevant notice period (28 days or 84 days depending on the
eviction ground or how long you have occupied the Let Property).
Signed:

(Landlord(s) or Agent):

Dated:

10. In this case, the date entered in the form, after the words “eviction order before”
was “19% December 2019”. The date of signature of the notice was “23/09/2019”.
Apart from the issue arising from those entries, discussed below, the correct
statutory form was used, and correctly completed.

11. Also relevant, as part of the statutory background, is section 26 of the
Interpretation and Legislative Reform (Scotland) Act 2010, which states:

26 Service of documents

(1) This section applies where an Act of the Scottish Parliament or a
Scottish instrument authorises or requires a document to be served on
a person (whether the expression “serve”, “give”, “send” or any other
expression is used).

(2) The document may be served on the person—
(b) by being sent to the proper address of the person—

(ii) by a postal service which provides for the delivery of the document
to be
recorded, or

(4) For the purposes of subsection (2)(b), the proper address of a
person is—

(c) in any other case, the last known address of the person.
(5) Where a document is served as mentioned in subsection (2)(b) on
an address in the United Kingdom it is to be taken to have been

received 48 hours after it is sent unless the contrary is shown.

12. The Notice was served on the respondent by Sheriff Officer on 26" September
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2019. The Certificate of Service shows that it was served by way of depositing in
the letterbox of the address.

13. The Legal Member is of the view that this constitutes service under section
26(2)(b) of the 2010 Act, as it was not served personally on the Respondent by
the Sheriff Officer. Accordingly, under section 26(5), the Notice to Leave “is to
be taken to have been received 48 hours after it is sent unless the contrary is
shown.” This is confirmed, in respect of a notice to leave, by section 62(5) of the
2016 Act, which states: “it is to be assumed that the tenant will receive the notice
to leave 48 hours after it is sent”. Therefore, for the purposes of the discussion
which follows, the notice can be taken to have been served on 28" September
2019.

14. Under section 54, the relevant notice period in this case is 84 days. Therefore,
section 54(3)(b)(iii) and (2)(b)(i) apply. Consequently, the notice period in this
case began on 28" September 2019, being “the day the tenant receives the notice
to leave from the landlord”. Under section 54(2)(b)(i), the notice period expired
on 10* January 2020.

15. Under section 62(1)(a), (b) and (d), the notice to leave must be in writing, in the
prescribed form, and state a date. Under section 62(4), that date is “the day
falling after the day on which the notice period defined in section 54(2) will
expire.” The date given in the Notice is therefore wrong.

16. This raises the possibility that the notice to leave produced by the applicant’s
representatives is not a “notice to leave” under section 62. That follows from the
opening words of that section: a “notice to leave” is a notice which fulfils the
four requirements (a) to (d) of section 62(1). If the notice does not fulfil any of
those requirements, it is not a “notice to leave” under the Act.

17. That, in turn, calls into question the competency of the application, given
section 52(2)(a) and (3). If the document given to the tenant, a copy of which
accompanies the application to the Tribunal, is not a “notice to leave”, then the
applicant has failed to comply with section 52(3). In that case, the Tribunal “is
not to entertain” the application, and it falls to be rejected.

What you should do now
If you accept the Legal Member's decision, there is no need to reply.

If you disagree with this decision:-



An applicant aggrieved by the decision of the Chamber President, or any Legal
Member acting under delegated powers, may appeal to the Upper Tribunal for
Scotland on a point of law only. Before an appeal can be made to the Upper
Tribunal, the party must first seek permission to appeal from the First-tier
Tribunal. That party must seek permission to appeal within 30 days of the date
the decision was sent to them. Information about the appeal procedure can be

forwarded to you on request.

Alison Kelly

Miss Alison Kelly
Legal Member
27% January 2020








